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LEGISLATIVE UPDATES
Spring NDHIMA Meeting

2009

STATE CHANGES that affect HIM
ND Legislature has 47 Senators and 94 Representatives

Bills watched in ND Legislature for 2008-2009 Session
H 1302 – Expert Opinion – a plaintiff needs to make a request for an extension of time for their expert opinion prior to the time limit originally set in discovery.  Filed by Secretary of State 4/9/09
S 2332 – Forming of the HIT Steering Committee/Office.  Passed Conference Comm. 5/4/09
S 2394 – Prenatal Care for Minors – minor consent for prenatal and pregnancy services (not abortions).  Will encourage minors to tell parents but not mandate it. Filed by Sec 4/23/09
S 2403 – Peer Review Records – voluntary for facilities to report to NDHA or AHA – they then can report what we voluntarily send them.  Still prohibits peer review data as evidence in malpractice suits.  Filed with Sec of State 4/13/09
H 1390 – Non-economic damage cap in healthcare malpractice of .5 mil– this was set to be repealed but failed(
S 2097 – Expands child abuse reporting for sexual abuse – To Conf Comm. 04/29/09
S 3230 – This bill allowed 11 facilities in ND to link to Trinity PACs system

S 2098 – Concerns commitment to a public or private facility of a person requiring treatment due to mental illness.  Governor’s desk 4/29/09.  Expands to allow Psychologists to participate in committals.  Trinity mental health felt this was a good thing.
Change watched for ND Century Code

2004  ND Administrative Code 33-07-01.1-20.1.i(2)  removed 48 hour timeframe for signing telephone/verbal orders.  .   

2009 Proposal  “On or before patient’s next visit or within 30 days, whichever occurs first” Public comment  ended 4/13/09.  Initiated by St Alexius.  Verbiage on RBAV added in from Trinity.  “or next patient visit’ taken out.  Will await final version…..
Note CMS Transmittal 94 (9/30/08) a physician order is not required to be signed as long as there is ‘intent’ for the test ordered elsewhere in documentation.  The order has to be for something on one of three fee schedules:  physician fee schedule, clinical lab fee schedule or physician pathology fee schedule – not for tests ordered as part of an APC!

Note  Joint Commission does not have that caveat [yet]! But does have 48 hour signing required UNLESS state code specifies.  ? Pre-emption rule?
FEDERAL CHANGES that Affect HIM
President Barack Obama’s nomination of Kansas Governor Kathleen Sebelius as Secretary of the Department of Health and Human Services expect to come to a vote 4/28/09 .
CMS and Joint Commission now have same regs for HIM with Joint Commission’s new RC Chapter (Record of Care, Treatment, and Services Effective 7/1/09)…Inteval H&P
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HIPAA  CHANGES AND THE FEDERAL STIMULUS PACKAGE

Over 3000 pages of bill (HB1) and signed into law 2/17/09.  Some changes effective upon
 signing – some are effective 2010 or 2011 or some are yet to be finalized!
EHR incentives along with HIT grants/education

HITECH = Health Information Technology for Economic & Clinical Health

New Requirements for Privacy/Security
· Notification of Breaches (most effective 8/17/09)
· Breach is defined as “the unauthorized acquisition, access, use or disclosure of PHI which compromises the security or privacy of such information, except where an unauthorized person to whom such information is disclosed would not reasonably have been able to retain such information”

· New law indicates CEs are required to notify patients, HHS and sometimes the media of breaches with unsecured PHI
· ‘unsecured PHI’ is a new term defined as ‘protected information not secured through the use of technology or methodology specified by the Secretary…’

· 4/17/09 – the Secretary defined what is meant by ‘technology and methodologies that render PHI unusable, unreadable, or indecipherable to unauthorized individuals’

· Guidance for Breach Notification published 4/17/09 and have requested public comment. The Guidance specifies the 'technologies and methodologies that render PHI unusable, unreadable, or indecipherable to unauthorized individuals'.

They list two - and indicate that, at this point, prior to public comment and possible revision, this list is truly exhaustive - not just illustrative.  AND the two are:   Encryption  &   Destruction

After a covered entity encrypts data or destroys it - AND if then it finds it way into unauthorized hands and is retained by same, then we are granted a 'safe harbor' and do not need to go through the same notification process as we do in all other breaches.

For all who want to comment on these - or to read the full 20 page document - you may go to www.hhs.gov/ocr/privacy.

· Situations that are not considered ‘breaches’ include:

· An unintentional breach if information misrouted in good faith AND the PHI is not further acquired, accessed, used or disclosed by any person OR

· An inadvertent disclosure of one to another within the same organization and PHI is not further acquired, accessed, used or disclosed by any person

· We have been counting these as ‘mis-routings’

· Notification to Patients for True Breaches

· Must be made within 60 days to patient or next of kin

· Specifics about what needs to be in letter

· Notification to HHS – new requirement

· Breaches affecting 500 or more patients – Immediately

· Breaches affecting less than 500 patients – Once/year

· Notification to Media – new requirement

· Breaches affecting 500 or more patients – Must be notified

· Notice to major local media outlets

· When CE doesn’t have adequate information to release to individual patients – then if more than 10 patients

· Notify through media

· Put on front page of CE webpage

· Business Associates are now directly responsible

· Security Laws

· Administrative Safeguards in 45 CFR 164.308

· Physical Safeguards in 45 CFR 164.310

· Technical Safeguards in 45 CFR 164.312

· Policies, procedures and documentation requirements 164.316

· Privacy Requirements in ‘New Law’ are applicable directly to BAs

· Definition of breaches/notification to patients & HHS & media

· Patient right to request restrictions directly to BA/response

· Patient right to request accounting of disclosure to BA/response

· Condition of marketing communications

· Prohibiting sale of PHI

· BAs need to be changed – Add in above – Remove any CE for civil/criminal penalties against BA as they are now directly assessed against BA

· CE’s need to re-assess who truly is a BA. Do not consider BA if:

· Part of work force

· Organization is involved in treatment, payment or healthcare operation

· Health Plans (Effective 2/17/10)
· Restrictions – Currently did not need to comply with request from patient to Health Plan for restrictions (e.g. all requests to CE to restrict info from health plans was at the discretion of the CE – now CEs are required to comply)

· Civil & Criminal Penalties Increased (Effective  with Penalities Occurring after 2/17/09)
· HHS will be required to conduct investigations for all possible ‘willful neglect’

· HHS will be required to impose civil penalties for ‘willful neglect’ (Eff 2/17/11)

· HHS required to conduct periodic audits for CEs and BAs (Effective 2/17/09)

· State Attorney Generals now authorized to bring suit in federal district courts 

· If one or more patients in state has been or is threatened or adversely affected by an person who violates HIPAA (Effective 2/17/09)

· Civil penalties now increased up to $1.5 million (Effective 2/17/09)

· Electronic Health Records (Effective 2/17/10)

· Promotes development of nationwide health record usage

· Creates offices of HIT

· New law requires to provide individual with a copy of their medical records in an electronic format if so requested – prior law was up to the CE

· Accounting of Disclosures (Effective 1/1/14 for EHRs created before 1/1/09)

                                                  (Effective 1/1/11 for EHRs created after 1/1/09)

· Now need to count ALL disclosures including those for treatment, payment and healthcare operation (T,P, HO)

· Continue current law mandating going back 3 years from date of request

· Now requires the T, P and HO for the BA’s as well OR an accounting by the CE including a list of all BAs acting on behalf of CE with mailing address, phone numbers, etc.

· New Term – “Personal Health Record”
· Defined as an electronic record of health information on an individual that can be drawn from multiple sources and that is managed, shared, and controlled b or for the individual.  Restrictions are imposed on PHR vendors with notifications of breaches also imposed including notification to the FTC.

· BAs need to be secured with all vendors involved by a CE that sends or routinely accesses PHI from this vendor

· Health Plans – Employer Sponsored/Fully Insured or Self Insured Plans

· Still to be Announced

· August 2009 – notification of breach requirements

· August 2009 – FTC required to issue rules for vendors of PHR

· February 2010 – HHS to issue guidance on de-identification of PHI -164.514(b)

· August 2010 – HHS to issue guidance on ‘minimum necessary’

· August 2010 – HHS to issue regulations on implementing amendments regarding penalties for willful neglect of Privacy/Security rules

· Year 2012 – HHS to issue methodology  an individual how is harmed by a violation may receive a percentage of money collected for each offense

